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*I.L.J. 254 ABSTRACT

The Part-Time Work Directive contains two core objectives: removing discrimination against part-time
workers and promoting the flexible organisation of working time. This article examines the extent to
which these objectives have been realised in the measures taken in Britain to implement the directive.
The Part-Time Workers Regulations were the primary legislative response and these provided a new
right for part-time workers to protection from less favourable treatment. The broader objective of
promoting flexible working was not expressly addressed within the regulations, but in the subsequent
period a range of relevant legal interventions emerged. The picture that results is one of partial and
incomplete implementation. The case law illustrates some of the difficulties facing litigants in
enforcing equal treatment rights. Progress in promoting flexible working has yet to alter the underlying
disadvantages encountered by part-time workers, namely the association of part-time work with
low-pay and low-status jobs. These findings imply the need for further law and policy to respond more
effectively to the directive's objectives.

1. INTRODUCTION

More than a decade has passed since the introduction of the Part-Time Workers (Prevention of Less
Favourable Treatment) Regulations 2000.1 As the title suggests, the novelty of the Regulations was
the creation of a new right for a part-time worker not to be treated less favourably than a comparable
full-time worker. The Regulations were the primary means of implementing *I.L.J. 255 the Part-Time
Work Directive.2 Academic commentators examining the new regulations expressed considerable
doubt over their likely impact and effectiveness.3 Two themes are particularly notable in the critique.
First, there was scepticism regarding the approach of the Regulations to the principle of
non-discrimination.4 It was argued that the way in which this was framed created significant hurdles
for part-time workers seeking to challenge less favourable treatment, such as the need to identify a
comparable full-time worker or the leeway for employers to justify less favourable treatment. A second
line of criticism concerned the broader impact of the Regulations on part-time work. The vocation of
the directive was not simply to confer new rights on part-time workers. Instead, it was portrayed as a
means of stimulating wider reform of the labour market. The Framework Agreement, annexed to the
Directive, defined its purpose as:

(a) to provide for the removal of discrimination against part-time workers and to improve the quality of
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part-time work;

(b) to facilitate the development of part-time work on a voluntary basis and to contribute to the flexible
organisation of working time in a manner which takes into account the needs of employers and
workers.5

Some queried whether this virtuous trade-off between labour market flexibility and job quality could be
obtained. Jeffery, for example, suggested that there was an inherent contradiction between the
deregulatory aim of flexibility for employers and the need for employment protection legislation in
order to improve job quality.6

*I.L.J. 256 This article revisits those themes in order to explore how the Regulations have functioned
in practice, as well as their impact, if any, on part-time work within the labour market. It is structured
around the two core objectives identified in the directive. The first part examines the prohibition on
less favourable treatment of part-time workers and how this has been implemented, with reference to
the case law under the Regulations. The second part of the article considers whether the measures
taken in Britain7 have fulfilled the Directive's broader goal of promoting the flexible organisation of
working time.

2. REMOVING DISCRIMINATION AGAINST PART-TIME WORKERS

Regulation 5 of the Part-Time Workers Regulations provides that:

(1) A part-time worker has the right not to be treated by his employer less favourably than the
employer treats a comparable full-time worker--

(a) as regards the terms of his contract; or

(b) by being subjected to any other detriment by any act, or deliberate failure to act, of his employer.

This implements clause 4 of the Framework Agreement, which is entitled the ‘principle of
non-discrimination’. This part will explore how this right has been applied in practice. It will examine
three issues that arise from the Regulations: the requirement for a comparator, establishing causation
and justification of less favourable treatment.

A. The Requirement for a Comparator

A pre-condition for enforcing the right to less favourable treatment is the need for the part-time worker
to identify an actual full-time worker who can act as her comparator.8 This aspect of the Regulations
has been challenged in terms of both theory and practice. There is a well-established critique *I.L.J.
257 from feminist legal theorists surrounding the role of the comparator test within legislation on
discrimination.9 Insofar as the Part-Time Workers Regulations erect full-time work as the norm against
which equal treatment claims must be measured, there is an implicit tendency to reinforce working
arrangements that have been historically organised around the working lives of men rather than
women.10 This squashes the possibility to challenge disadvantages encountered by part-time workers
where there is no genuine comparison with the experience of full-time workers. Take, for example, the
situation of a part-time worker employed as part of a job-share arrangement. Her job-share partner
leaves the enterprise and the employer decides that there should be a full-time replacement. The
employer is willing for the remaining job-share worker to increase her hours to full-time work, but this
is not possible for the worker because of caring responsibilities. As a result, she is dismissed for
business reasons. Can this be characterised as less favourable treatment compared to a full-time
worker? It is difficult because in reality this is a situation that only affects part-time workers. Reference
to the standard of full-time work has the effect of obscuring disadvantages that are specific to
part-time work.

In addition to the problems of principle with a comparative model based on equal treatment, the
Regulations were criticised for practical obstacles arising from their surprising level of detail with
regard to who may, or may not, constitute a comparable full-time worker. The part-time worker needs
to demonstrate that she is performing broadly similar work to the comparator, but also that this work is
for ‘the same employer under the same type of contract’.11 McColgan notes that when introducing the
Regulations the government accepted that the restrictive nature of this test would mean that only
around one-sixth of part-time workers would be able to locate a comparator.12 The most detailed
examination of the comparator requirement in the regulations came in the well-known case of
Matthews and others v Kent and Medway Towns Fire Authority [2006] 2 All ER 171 (HL). The case
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concerned the exclusion of retained (part-time) fire fighters from an occupational pension scheme that
was open to full-time fire fighters. *I.L.J. 258 The retained fire fighters mainly provided emergency
work (responding to fires), whereas full-time fire fighters undertook a wider range of duties, such as
providing advice on fire safety and conducting risk assessments. This gave rise to two legal issues in
terms of the comparability of the retained and full-time fire fighters. First, were they employed under
the same type of contract? Unlike the directive, the regulations spell out a list of types of employment
contract that are to be treated as different. For example, ‘workers’ are deemed to be employed on a
different type of employment contract from ‘employees’.13 The greatest ambiguity surrounds
regulation 2(3)(d), which provides that the following are employed on different types of contract: ‘any
other description of worker that it is reasonable for the employer to treat differently from other workers
on the ground that workers of that description have a different type of contract’. Read in a generous
fashion, this would provide considerable discretion for employers to defeat equal treatment claims by
treating the part-time worker as working under a different type of contract, and indeed this proposition
was raised in Matthews. The judgment of the House of Lords rejected this approach and instead
confined regulation 2(3)(d) to less common situations where the part-time worker is neither an
employee nor a worker. Moreover, Lord Hope clarified that when assessing whether a part-time
worker enjoyed the same ‘type’ of contract as the full-time comparator, then the test is rather
broad-brush: ‘one ignores the many variations and differences within each type and looks instead for
something that brings them all together within the same category’.14

The second point of contention was whether the retained and full-time fire fighters were engaged in
broadly similar work, notwithstanding the additional duties of the full-time comparators. Again, the
majority of the House of Lords (3-2) opted for an interpretation of the regulations that was more
favourable to potential claimants. Baroness Hale argued that there should be an overall assessment
of the similarities and differences between the workers, but this needed to bear in mind that some
differences between the two were inevitable: ‘the fact that the full-timers do some extra tasks would
not prevent their work being the same or broadly similar’.15 It is striking that Baroness Hale reached
this conclusion by returning to the ethos of the legislation: ‘the watchword of Directive 97/81 was
flexibility *I.L.J. 259 in meeting the needs of both employers and workers’.16 Consequently, the
comparator requirement needed to be interpreted in a manner that allowed employers to experiment
with a variety of flexible working arrangements without this frustrating the protective element of the
legislation by depriving the part-time workers of the possibility of comparing themselves to full-time
counterparts.

Although the judgment in Matthews alleviates some of the most restrictive features of the comparator
test, there are still several ways in which it constrains the potential impact of the regulations. First,
those part-time workers whose employment relationship diverges furthest from the full-time norm are
unlikely to be working under the same ‘type’ of employment contract. The Regulations make this
explicit insofar as those categorised as ‘workers’ cannot compare themselves to ‘employees’.17 In a
similar vein, the Court of Justice held that a casual worker with no fixed hours of work could not
compare herself to a full-time worker with specified working hours.18 Second, there is the enduring
reality that many claimants will not be able to locate an actual comparator. Royal Mail Group plc v
Lynch 19 provides a good illustration of a situation where this requirement can frustrate an otherwise
evident example of disadvantageous treatment of part-time workers. The claimant worked part time,
but she was successful in applying for a full-time position within the same enterprise. Her employer
appeared to have a policy that an internal job applicant could only be appointed on a full-time
permanent contract if the applicant had previously held a full-time position. Consequently, she was
appointed to the full-time post on a temporary contract with the proviso that she could be moved back
to part-time work should commercial considerations require this. Although the less favourable
treatment is easy to identify, there was no comparable full-time worker with which she could compare
herself because no full-time worker had applied for the position. This example demonstrates the
benefit that could be derived from permitting recourse to hypothetical comparators. In this case, it
could be demonstrated that if a hypothetical full-time worker from within the enterprise had applied for
the same position, the full-timer would have been appointed on a permanent contract. This illustrates
*I.L.J. 260 that the rule applied to the part-time worker constituted less favourable treatment because
in the same situation she only received a temporary contract.

B. Establishing Causation

Although much of the focus in commentary on the Regulations has been on the comparator
requirement, it is important to bear in mind that locating an actual comparator is only the first step on
the path to establishing less favourable treatment. The claimant will next have to demonstrate that
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‘the treatment is on the ground that the worker is a part-time worker’.20 Tribunals have diverged on
what the claimant has to prove in order to meet the test in the regulations. The phrase ‘on the ground
that’ has familiar echoes of the language used in anti-discrimination legislation and this expression
has given rise to considerable litigation over the years. In R (E) v Governing Body of JFS, 21 the
Supreme Court had to consider the meaning of ‘on racial grounds’ in section 1(1)(a) of the Race
Relations Act 1976. Lord Philips identified the two possible interpretations that could be applied (in
the context of direct discrimination). It could either refer to the motive for the less favourable treatment
or it could refer to the ‘factual criteria’ that led to the treatment in question.22 In relation to
anti-discrimination legislation, the latter is the correct interpretation; the motive of the discriminator is
not relevant.23 The complexity of this area of law lies, though, in cases where the factual criteria
applied are unclear, for example, where it is contested why an individual was not promoted, not given
a particular job, etc. In such situations, it is legitimate ‘to explore the mental processes of the
discriminator’ in order to discover the reason for the treatment.24 Baroness Hale described this
distinction as the search for ‘what caused the treatment’ rather than ‘its motive or purpose’.25 Turning
to the case law under the Part-Time Workers Regulations, there is some ambiguity over whether
courts and tribunals are following a similar approach to that established in anti-discrimination law.

*I.L.J. 261 McMenemy 26 concerned a part-time worker whose weekly shift was Wednesdays to
Fridays. When public holidays occurred on a Monday, he received no time off in lieu. Full-time
workers who normally worked Mondays received a day off when this coincided with a public holiday,
so they received proportionally more annual holidays. The Scottish Court of Session held that the
part-time worker must establish that ‘the employer intends to treat him less favourably on the sole
ground that he is a part-time worker’.27 The court found that this employer did not intend to treat him
less favourably; it was simply a function of the agreement between the worker and the employer that
he would not work Mondays and Tuesdays.28 In reaching this conclusion, the court gave considerable
weight to the language in the framework agreement: ‘part-time workers shall not be treated in a less
favourable manner than comparable full-time workers solely because they work part-time’.29 If the
employer could show some other reason beyond the fact that the worker was employed on a
part-time contract, then the ‘solely’ test would not be satisfied. While the judgment does not expressly
address the debates around the admissibility of motive in anti-discrimination case law, it teeters on
the edge of allowing motive to be relevant in deciding the ground of the treatment.

Subsequent decisions of the English Employment Appeals Tribunal (EAT) have, though, reached a
different conclusion. First, in Sharma, 30 the employer tried to argue that the less favourable treatment
was not ‘solely’ on the ground that the worker was part time because not all part-time workers were
subject to the treatment in question. The EAT rejected the possibility that less favourable treatment of
a particular subgroup of part-time workers could be outside the protective cloak of the Regulations.31

To this end, it held that the fact that the employer ‘had no malice towards part-timers or intention to
treat them less favourably is wholly irrelevant here’.32 This was *I.L.J. 262 reinforced by the EAT in
Carl. 33 It expressly advocated an interpretation of the Part-Time Workers Regulations that followed
the approach to direct discrimination within anti-discrimination case law. Consequently, ‘part-time
work must be the effective and predominant cause of the less favourable treatment complained of; it
need not be the only cause’.34 If this went beyond the meaning of ‘solely’ in the framework agreement,
then this was part of the freedom of the national legislature to provide more extensive protection than
the minimum required by European Union (EU) law.

The uncertainty over the issue of causation demonstrates the problems that can arise because of the
regulatory method that underpins the Regulations. Although they borrow concepts from
anti-discrimination law, these are diluted and constrained. This ‘lite’ version leaves doubt as to
whether the principles established in anti-discrimination law can be assumed to apply to the
interpretation of the Regulations. A recurrent theme across the existing case law is a denial from the
employer that there was any prejudice towards the part-time worker; instead, the employer claims to
be motivated by commercial concerns. This may be factually true, but it demonstrates the risk to the
effectiveness of the regulations if subjective motive is admitted into the arena of causation. Given that
less favourable treatment is open to justification (see below), taking motive into account in deciding
causation seems to put the cart before the horse.

The debates within the tribunals and courts have so far focused on causation in direct discrimination
cases. It is worth noting, however, that similar difficulties may arise when they are confronted with
indirect discrimination against part-time workers.35 The ‘solely’ test in the framework agreement is
certainly difficult to reconcile with indirect discrimination that, by its nature, concerns rules and
practices that apply in an abstract manner, but that result in particular disadvantage for a particular
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group. The Regulations are potentially capable of encompassing indirect discrimination, but this will
require a purposive interpretation of ‘less favourable treatment’ in regulation 5.

*I.L.J. 263 C. Justification of Less Favourable Treatment

If the claimant (1) manages to identify a full-time comparator, (2) establishes that she was treated less
favourably than this comparator and (3) demonstrates that this was on the ground that she was a
part-time worker, then the final hurdle is the possibility that the employer can nevertheless show that
the treatment was ‘justified on objective grounds’.36 It is perhaps indicative of the many preceding
hurdles that British case law has rarely considered in detail how this justification test is to be
interpreted. In Besong, the test applied was akin to that found in indirect discrimination; the employer
needed to show that the measure was an appropriate and necessary means of achieving a legitimate
objective.37 Nevertheless, this was applied with considerable deference to the employer. The case
considered a difference in treatment between full-time and part-time bus drivers. While the former
were allocated working hours according to a variable rota, the latter were expected to be more
flexible, such as filling in gaps at short notice when full-time drivers were not available. The EAT
accepted that there were sound business reasons for this arrangement, even though it resulted in the
part-time workers being treated, in effect, as casual workers.

Case law at the Court of Justice also remains sparse. The first preliminary reference under the
Part-Time Work Directive raised conjoined issues of indirect sex discrimination.38 Advocate General
Tizzano conflated the question of justification of less favourable treatment of part-time workers with
that of objective justification of indirect sex discrimination, thereby assuming that the well-established
case law on the latter can be read across to the former. The court decided that the matter could be
dealt with purely by reference to the Equal Treatment Directive,39 so there was no need to examine
the Part-Time Work Directive.40 This approach, which seemed to displace the Part-Time Work
Directive if gender equality legislation applied, has not been replicated in subsequent judgments.41

*I.L.J. 264 The instinct of Advocate General Tizzano to align the justification tests finds some
strength in the case law under the Fixed-Term Work Directive.42 This adopts the same wording in
relation to justifying less favourable treatment as the Part-Time Work Directive. The court has
interpreted this as requiring the employer to demonstrate that the ‘… unequal treatment in fact
responds to a genuine need, is appropriate for achieving the objective pursued and is necessary for
that purpose’.43 This formulation has clear similarities to the test for justifying indirect sex
discrimination under EU law.44

D. Protecting Part-Time Workers from Less Favourable Treatment

It seems reasonable to conclude that the regulations have improved the working conditions of some
part-time workers and accordingly some progress has been made in realising this objective of the
Part-Time Work Directive. There are examples in the case law of successful litigation; for example,
the Employment Tribunal eventually held that it was unlawful both to exclude retained fire fighters
from the occupational pension scheme and to provide them with a less generous sick pay scheme.45

In all likelihood, the signals sent by the high-profile Matthews case will have influenced some
employers to improve their practices rather than risking litigation. Nevertheless, the number of cases
brought under the regulations is relatively small. In 2008-09, there were 664 claims, accounting for
0.4% of all claims accepted by Employment Tribunals in that year.46 This figure is consistent with
levels of litigation throughout the period since the regulations were introduced. Although there are
multiple factors that might account for the litigation rate, it would be unwise to exclude the many
pitfalls for a potential claimant, from finding an actual comparator through to proving that the less
favourable treatment was on the ground of being a part-time worker. The Matthews case might be the
best example of the potential of the regulations, but it is notable that this was a test case backed by
the Fire *I.L.J. 265 Brigades Union as part of an eight-year legal battle.47 The barriers for a lone
litigant remain steep.

3. PROMOTING THE FLEXIBLE ORGANISATION OF WORKING TIME

The Part-Time Work Directive was expressly designed as an instrument of employment policy. It was
not simply an altruistic concern to tackle the disadvantages experienced by part-time workers, but to
do this with a view to effecting wider labour market reform. The framework agreement reflects a
balancing act where improving the employment conditions of part-time workers legitimises the
expansion of this form of work.48 Increasing the number of part-time jobs was designed to assist the
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EU in meeting its objectives for raising employment rates under the European Employment Strategy.
Clause 5 of the Framework Agreement crystallises the flexibility agenda. It requires member states,
and social partners, to review obstacles to part-time work and ‘where appropriate’ to eliminate them.
In addition, employers are placed under a duty to ‘give consideration to’ requests to transfer between
full-time and part-time work (and vice versa). Employers should also ‘facilitate access to part-time
work at all levels of the enterprise’, including vocational training for part-time workers.

Although the British government has been an advocate of flexible labour markets, the response to the
flexibility agenda within the Part-Time Work Directive was muted. The Part-Time Workers Regulations
ignored clause 5 of the Framework Agreement, apparently assuming that these were non-binding
‘soft law’ objectives that did not require legislative intervention.49 The government originally planned to
issue a statutory code of practice that would have responded to the issues raised in clause 5. Section
20(1) of the Employment Relations Act 1999 provides a power to issue a code of practice on ‘any
matter dealt with in the framework agreement on part-time work’. The government changed its mind,
however, and decided that guidance on an official Web site would suffice. Kilpatrick and Freedland
note the drift here from ‘hard to soft and even softer law’.50 Since 2000, responsibility for employment
matters has passed through the hands of several government departments and along *I.L.J. 266 the
way the official Web site has been lost. At the time of writing, it could be accessed through the
National Archives online web archive,51 and there was a link to this on the Web site of Acas.52 Beyond
this, there was more basic guidance on the government Web site for businesses.53

This part of the article examines in more depth whether the British approach to implementing the
framework agreement has achieved the objective of promoting the flexible organisation of working
time. It examines the development of part-time working in the period since the Part-Time Workers
Regulations were adopted, as well as the way in which British law deals with the flexible work agenda
found in clause 5.

A. Trends in Part-Time Work since the Regulations

In terms of the prevalence of part-time work, there is little discernible change. In 2000, 25.1% of those
in employment were working part time and by 2009 there had been a slight increase to 26.1%.54

While this was a period of growth in the total volume of jobs, it does not appear that the regulations
and guidance led to a significant expansion in part-time work as a proportion of the labour market.
This may, though, be attributable to the fact that the rate of part-time working in the UK was already
one of the highest in the EU.55 During the current economic crisis, it was widely reported that the
recession produced a growth in part-time working due to reductions in working hours. The most
recent data show that average weekly working hours have been gradually increasing since mid-2009,
suggesting that reduced working hours was a temporary phenomenon linked to the peak of the
recession.56 In contrast, there is continued rise in the numbers *I.L.J. 267 of those who are reported
to be ‘involuntarily’ in part-time work; this now stands at 1.19 million, the highest figure on record.57 It
appears that involuntary part-time work particularly affects younger people. Those aged 16-24 years
were ‘more than twice as likely to be involuntarily in part-time work as people in other age groups’.58

The rise in involuntary part-time work illustrates the double-edged nature of flexible working; it may be
a second-best choice for the worker rather than a freely chosen way of combining work with other
activities.

In their analysis of part-time work during the period 1991-2001, Connolly and Gregory concluded that
‘part-time jobs are disproportionately concentrated into low-skill, low wage sectors, often with a strong
female presence’.59 It is hard to find evidence that this has significantly altered since the Part-Time
Workers Regulations were adopted. A comparison of gross hourly earnings of full-time and part-time
workers between 2000 and 2010 demonstrates relatively little change; part-time workers' median
hourly pay is now 64% of that of full-time workers, slightly up from 59% in 2000 (see Table 1).

Table 1. Median Gross Hourly Earnings

Full Time (£/hour) Part Time (£/hour)

200060

Men 9.56 5.16

Women 7.89 5.32
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All 8.91 5.30

201061

Men 13.01 7.69

Women 11.58 8.00

All 12.50 7.97

*I.L.J. 268 Among part-time workers, Table 1 reveals that male part-time workers receive lower
median gross hourly wages than female part-time workers. This results in a wider pay difference for
men between full-time and part-time working compared to women. At the same time, this difference
disappears if the calculation is based on mean rather than median hourly earnings; on this basis,
part-time male workers receive an hourly wage of £12.06, while part-time female workers receive only
£10.64.60 Moreover, male part-time workers are more likely to work overtime than female part-time
workers. In 2010, male part-time workers completed, on average, 1.2 hours per week of overtime,
whereas the equivalent figure for women was 0.7 hours.61 Differences between male and female
wages for part-time work are also likely to be influenced by age. Male part-time working peaks among
those aged 18-21 years and then declines until the age of 60 years, whereas female part-time
working significantly increases after the age of 30 years.62

Another factor that is intimately connected with the gap in full-time and part-time earnings is the
strongly gendered nature of part-time work (see Table 2).

Table 2. Gender and Full-Time/Part-Time Working65

Full Time (%) Part Time (%)

2000

Men 91 9

Women 56 44

All 75 25

2010

Men 88 12

Women 58 42

All 73 27

*I.L.J. 269 Women constituted 80% of all persons in part-time employment in 2000 and this had only
slightly declined to 76% in 2010.63

The brief snapshot of the British labour market presented above is not a conclusive analysis of
whether part-time work has changed in the period since 2000; that would require more in-depth
empirical research. It does, though, suggest that the broad parameters of part-time work (low pay and
predominantly female) have not substantially changed. Part-time work is also strongly connected to
age. Between the ages of 22 and 60 years, part-time work is a relatively stable proportion of the
labour market, ranging from 21% to 27% of employees.64 Yet, for those who are younger or older,
part-time work is a more common form of employment. Among those over 60, 45% are working part
time, while the figure is 55% for those aged 18-21 years.65 Part-time jobs tend to be clustered in
low-skilled roles, such as sales or personal service and they are less frequent in managerial or
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professional roles.66 Breaking the low-pay-lowstatus cycle depends, in part, upon greater flexibility in
the labour market in the sense of opening part-time working opportunities in all occupational
categories. Yet, evidence persists of resistance to advertising senior positions as available on a
part-time basis,67 reflecting an engrained organisational culture that senior positions are not suitable
for part-time work.68 Consequently, there are at least two areas where it is important to consider the
role that law plays in promoting change in the profile of part-time work. The first is access to part-time
work for job seekers and the second is transitions between full-time and part-time work (and vice
versa) within the existing employment relationship.

B. Promoting Flexibility: Access to Part-Time Work

Evidence of the limited opportunities for part-time work in senior positions can be found in the 2009
European Company Survey. Only 14% of UK *I.L.J. 270 employers reported that they commonly
employed part-time staff in highly qualified positions or in positions with a supervisory role.69 The
Part-Time Workers Regulations offer no assistance in tackling this problem. ‘Worker’ is defined as ‘an
individual who has entered into or works under … a contract of employment …’.70 The regulations do
not, therefore, assist an individual who seeks to enter into a contract of employment.

The position is similar in the Framework Agreement as this applies to ‘part-time workers who have an
employment contract …’.71 Yet, clause 5 contemplates situations that concern access to part-time
work. Paragraph 1(a) states that member states ‘should identify and review obstacles of a legal or
administrative nature which may limit opportunities for part-time work and, where appropriate,
eliminate them’. In respect of social partners, the duty is phrased in even broader terms: ‘the social
partners, acting within their sphere of competence and through the procedures set out in collective
agreements, should identify and review obstacles which may limit opportunities for part-time work
and, where appropriate, eliminate them’.72 Judging by the absence of any legislative response to
clause 5, the British government did not view this as legally enforceable, however, the Court of
Justice has reached the opposite conclusion.

In Michaeler, 73 a company was fined more than EUR 200,000 after it breached Italian legislation that
required copies of all part-time employment contracts to be submitted to the relevant labour
inspectorate within 30 days of their conclusion; no equivalent duty applied to full-time contracts.
Following a preliminary reference under the Part-Time Work Directive, the Court of Justice held that
the requirement was in breach of clause 5(1)(a). The court proceeded from the assumption that an
administrative obstacle to part-time work demands justification if it is not to fall foul of clause 5(1) (a).
74 It rejected the proposed justifications for the rule advanced by the Italian government as
disproportionate; for example, the supposed goal of *I.L.J. 271 combating undeclared work could
have been pursued by less restrictive measures.75 The emphasis on proportionality draws upon the
Opinion of Advocate General Ruiz-Jarabo Colomer. He argued that clause 5(1)(a) should be
interpreted in the light of the case law on freedom of movement,76 where there is a well-established
body of decisions on when and whether administrative restrictions that hinder free movement can be
justified.

The rule in Michaeler was a rather obvious example of unwarranted bureaucracy; however, the court
has indicated that this was not a ‘one-off’ decision. In Bruno and Pettini, 77 less favourable treatment
of part-time workers contrary to clause 4 was held to exist in the rules on qualifying for an
occupational pension scheme (set up by statute). Workers had to work for a certain number of weeks
in order to qualify for a pension. The part-time cabin crew worked their hours in compressed blocks of
time; there were periods when they worked full-time hours and then periods when they did not work at
all. The periods when they were not working were disregarded, so it meant that they needed a much
longer length of service than a full-time worker in order to qualify for the pension. Surprisingly, the
court did not stop at the point of holding this practice as contrary to clause 4 on non-discrimination. It
continued and held that this legislative rule was also in breach of clause 5(1)(a). The court reasoned
that the less favourable treatment rendered part-time employment less attractive and that this was
contrary to clause 5(1)(a), which sought to eliminate such obstacles.78

Taken together, the decisions in Michaeler and Bruno and Pettini demonstrate that clause 5 does
contain enforceable legal obligations. From the perspective of access to part-time work, clause 5 is
highly relevant. If legal or administrative practices mean that certain posts, especially senior posts,
are only advertised on a full-time basis, then arguably this is an obstacle to part-time working that
demands review under clause 5. Such practices are potentially in breach of EU law unless they can
be demonstrated to be proportionate requirements. Although clause 5(1) will be mainly applicable in
the public sector, or where recruitment is covered by a collective agreement, it could be an instrument
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to promote a rethinking of conventional employment practices. While the case law remains
embryonic, the linkage of the concept of ‘obstacles’ to part-time work with EU internal *I.L.J. 272
market law holds the potential for a wide scope of application. In the latter context, the court has
famously recognised that obstacles to free movement can be direct or indirect, actual or potential.79

Another avenue that could be exploited to promote change is indirect sex discrimination. There is a
considerable body of case law relating to situations where an employer refuses to permit part-time
working. Judicial decisions have been inconsistent in their approach, but the most recent case law
suggests a greater acceptance that such refusals place women with caring responsibilities at a
particular disadvantage and therefore they require justification by the employer.80 The Court of Appeal
has signalled the need for fairly rigorous scrutiny by tribunals of employers' arguments: ‘the principle
of proportionality requires the tribunal to take into account the reasonable needs of the business. But
it has to make its own judgment, upon a fair and detailed analysis of the working practices and
business considerations involved, as to whether the proposal is reasonably necessary’.81 Most of this
case law relates to situations where a woman is already working for the employer and wishes to
change from full-time to part-time working. In principle, the same approach could be expanded to
address the situation where a job is advertised on a full-time basis and a well-qualified female
applicant is only able to accept the position on a part-time basis. It could be argued that the employer
is applying a provision that any job applicant must be willing to perform the job on a full-time basis
and that this puts women at a particular disadvantage compared with men, triggering the obligation on
the employer to justify the provision.82

Although indirect sex discrimination claims might be one means of challenging the status quo of
senior positions being advertised as full-time only, this remains an inadequate response. Tribunals
may be more reluctant to scrutinise organisational choices in the field of recruitment where the
claimant has less of a vested interest than that of an existing employee who wishes to hold onto her
job. Furthermore, most job seekers are unlikely to be willing to engage in arduous and uncertain
litigation in order to establish the possibility that a vacancy can be filled on a part-time basis. Atkinson
has *I.L.J. 273 also noted particular difficulties for high-earning women pursuing indirect
discrimination claims related to part-time working.83 Some tribunals have taken into account their
potential capacity to pay for child care and used this to reject arguments that a requirement to work
full time created disadvantage. More generally, the underlying constraint in sex discrimination claims
is that this will only be of potential assistance to women with caring responsibilities. Men will not be
able to run an indirect sex discrimination claim and the same would be true of a woman who wishes
to work part time for a reason not linked to caring responsibilities (for example, to combine work with
study).

C. Promoting Flexibility: Transitions from Full-Time to Part-Time Work

The Part-Time Workers Regulations offer little assistance to the worker who wants to move from
full-time to part-time work. If this request is refused, the worker could not challenge this refusal as an
act of less favourable treatment because she would remain a full-time worker and the right not to be
treated less favourably is only extended to part-time workers.84 As a result, the strongest legal
weapon for a full-time worker seeking to reduce her hours remains the indirect sex discrimination
argument.

Clause 5(3) of the Framework Agreement creates an obligation for employers to ‘give consideration
to--(a) requests by workers to transfer from full-time to part-time work that becomes available in the
establishment’. The wording of this obligation is ambiguous; read in a narrow fashion it would only
cover situations where a part-time vacancy has arisen and fortuitously a full-time worker seeks to
avail of that opportunity. Yet, the objective of the framework agreement is bolder: ‘the flexible
organisation of working time’. This suggests a broader reading where the full-time worker should be
entitled to make such a request if the possibility of working part-time exists within the establishment.
British law has made some strides in the direction of complying with clause 5(3). Section 80F of the
Employment Rights Act 1996 provides a right to request a change in the terms and conditions of
employment, including in relation to the hours and times of work; this clearly covers a request to
change from full-time to part-time working. The right to *I.L.J. 274 request is extended to a qualifying
employee if ‘his purpose in applying for the change is to enable him to care for someone’.85 This
would appear to stand in the way of an employee using this right to request a change from part-time
to full-time working. The personal scope of this right has been gradually extended since its
introduction via the Employment Act 2002. It now covers parents with children under the age of 17
years, and carers of persons over the age of 18 years where the employee is married to, in a civil
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partnership with, or a relative of the person receiving care.86

As has been widely discussed in the academic literature on the right to request flexible working, this
right is more procedural than substantive.87 The employer must comply with certain rules for handling
the request (such as a possibility to appeal against the initial decision) and, if the request is refused,
the employer's reason must fall into one of a list of specified reasons.88 Crucially, the Employment
Tribunal's role is limited to checking whether a request was handled according to the statutory
requirements and not based on incorrect facts.89 The tribunal may not evaluate the merits of the
employer's decision, provided it falls within the list of permitted reasons for refusing the request.
Opinion differs on the utility of the right.90 There is some evidence that employees' requests are often
accepted in practice, albeit more frequently in respect of female employees.91 From the perspective of
the Framework Agreement, the right to request flexible working fits with the spirit of clause 5(3). It is,
though, an incomplete response as it only covers a limited group of ‘employees’, thereby excluding
those with more precarious contractual arrangements. Furthermore, it fences flexible working into law
and policy on those with caring responsibilities. James observes that this reinforces the sense that
this is a ‘gendered right’,92 which will be predominantly of interest to women. This contrasts with the
broader vision *I.L.J. 275 of the Framework Agreement, which aspires to flexibility for all workers. In
this regard, it is significant that the government intends to extend the right to request flexible working
to all employees.93 This would bring Britain much closer to fulfilling the requirements of clause 5(3).

D. Promoting Flexibility: Transitions from Part-Time to Full-Time Work

Unlike the full-time worker who is refused a transfer to part-time work, the Part-Time Workers
Regulations may offer assistance to part-time workers moving to full-time work. The first situation that
could arise is where a worker requests to change from part-time to full-time work and this is refused.
No cases presenting these facts have yet reached the EAT under the Part-Time Workers
Regulations. Nevertheless, it is not an unusual scenario, particularly for workers who reduced their
working hours due to caring responsibilities but who now wish to resume full-time employment. The
problem with constructing this as less favourable treatment lies in the comparator test; an identical
situation does not arise for full-time workers. Arguably, a comparison could be made with the situation
of full-time workers who request part-time work. If such requests are regularly granted, then refusing
to allow changes of working hours in the opposite direction could be construed as less favourable
treatment. The employer would retain the possibility of demonstrating that there were objective
grounds for refusing an individual request.

The second situation that arises is where the employer wishes to move the worker from part-time to
full-time work. Given the extent of restructuring in the public and private sectors following the
recession, such situations do not appear to be exceptional. Indeed, several cases have reached the
EAT where a business reorganisation has resulted in the elimination of a part-time post leaving the
part-time worker facing the choice of accepting a full-time position or redundancy. In Hendrikson
Europe Ltd v Pipe, 94 the EAT was willing to treat this as less favourable treatment contrary to the
regulations: ‘it is difficult to see how one of the purposes of the Part Time Workers Regulations should
not be to endeavour to protect part time workers from such pressure, having regard to the particular
circumstances’.95

*I.L.J. 276 This conclusion was undoubtedly facilitated by the persuasive facts. The part-time worker
who was dismissed had almost 12 years of service and a good employment record, while the three
full-time workers who were retained had less than one year of service between them. In taking a
purposive approach to this case, the EAT skipped over the comparator question. This raised its head
in Tyson v Concurrent Systems Inc. 96 In this case, there was a business reorganisation following a
transfer of the undertaking. Ms Tyson's part-time post was combined with another to form a full-time
job; as she was unwilling to work full time, she was dismissed as redundant. The tribunal viewed this
as less favourable treatment because she would not have been dismissed if she had not been a
part-time worker. The EAT recognised, however, that this is equivalent to applying a hypothetical
comparator, which is not permitted under the regulations.97 The point of law was not resolved
because the case was remitted back to the tribunal, but it illustrates a difficulty for such claimants. If
the employer is offering all workers the opportunity to apply for the remaining full-time positions, then
it could be argued that comparable full-time workers are being treated in the same way as part-time
workers. This obscures the reality of the disadvantage because part-time workers are being forced to
change their contractual working hours, whereas full-time workers are not (at least in terms of
quantity). Nevertheless, the regulations do not permit claimants to circumvent the identification of an
actual comparator.

Page10



Alternatively, a part-time worker dismissed because she refuses to move to full-time work could argue
that this constituted an unfair dismissal. In cases of business reorganisation, the employer will
typically respond that it was a fair dismissal due to redundancy.98 The Part-Time Workers Regulations
create specific protection from redundancy, but this only extends to situations of victimisation; that is,
where a person is selected for redundancy because she brought or was involved in proceedings
under the regulations.99 Where selection for redundancy is because of an inability to comply with a
requirement to work full time, then there is scope to argue that this criterion for selection is unfair,
rendering it an unfair dismissal. Courts have recognised in the past that prioritising part-time workers
in *I.L.J. 277 selection for redundancy can constitute indirect sex discrimination.100 One EAT decision
suggests that such prioritisation can also give rise to an unfair dismissal. In Dorset County Council v
Omenaca-Labarta, 101 there was a need to make financial savings in a school leading to a reduction in
staff numbers by 0.6. As the complainant was employed on a part-time contract for this quantity of
hours, he was selected for redundancy without any comparison with other staff members. The
apparent link between his selection for redundancy and his status as a part-time worker was held to
constitute an unfair dismissal.

Clause 5(2) of the Framework Agreement states:

[A] worker's refusal to transfer from full-time to part-time work or vice-versa should not in itself
constitute a valid reason for termination of employment, without prejudice to termination in
accordance with national law, collective agreement and practice, for other reasons such as may arise
from the operational requirements of the establishment concerned.

In the light of the willingness of the Court of Justice to treat clause 5(1) as containing legally
enforceable rights, it seems inevitable that the court would take a similar stance in relation to clause
5(2), which is worded with even more precision. Given the ambiguity within British law around whether
termination due to a refusal to transfer from part-time to full-time work is unlawful, there is a strong
argument that the UK is currently not in compliance with clause 5(2). Moreover, should tribunals and
courts be confronted with these scenarios, the duty to interpret domestic legislation in conformity with
clause 5(2) would suggest that either the Part-Time Workers Regulations or the law on unfair
dismissal should be interpreted in a manner that gives effect to its requirements.

4. IMPROVING PART-TIME WORK: THE NEED FOR FURTHER ACTION

Although the Part-Time Work Directive identifies two broad objectives (removing discrimination and
promoting flexibility in working time), British implementation of the directive has been skewed towards
the first of these two objectives. The Part-Time Workers Regulations undeniably make a *I.L.J. 278
contribution to removing discrimination as they allow individual workers to challenge instances of less
favourable treatment. Yet, the narrow formulation of this right blunts its potential to effect a real
transformation of part-time work within the labour market. McCann suggests that a regulatory model
focused on equal treatment and a strict comparator requirement will be ‘useful for the most egregious
and direct forms of discrimination against part-time workers’.102 This finds some support within the
case law where practices such as the exclusion of part-time workers from access to occupational
pension schemes (Matthews ) have been tackled under the regulations. The shortcoming of the
regulations lies in their limited capacity to dig beneath the manifest examples of discrimination. The
main disadvantages associated with part-time work continue to be its prevalence in low-paid,
low-status occupations; the limited right to equal treatment in the regulations does little to confront
these underlying problems.

In order to bring about a genuine transformation in the picture of part-time work, more focus is needed
on the second of the two objectives in the directive. This is encapsulated in the measures required by
clause 5 of the framework agreement. Taken seriously, these could contribute to promoting labour
market flexibility in the sense of providing options that allow workers to combine part-time working
with a good quality job. At the time that the regulations were introduced, the government incorrectly
assumed that clause 5 lacked the legally enforceable nature of the other parts of the framework
agreement. Yet, the Court of Justice has moved in the opposite direction by fleshing out the legal
obligations within clause 5. Aside from the policy arguments in favour of improving the quality of
part-time work, there is now a legal case in terms of ensuring compliance with EU law.

The half-hearted approach to flexible working in the context of the Part-Time Workers Regulations
seems strangely out of step with subsequent law and policy, where flexible working has gradually
grown in acceptance. Under the auspices of gender equality law, British courts seem more willing to
scrutinise employers' refusals to permit part-time working. Indeed, the weaknesses in the Part-Time
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Workers Regulations mean that gender equality law remains more effective in tackling barriers in
access to part-time working. Nevertheless, gender equality law cannot provide a completely adequate
response to the regulation of part-time work. The growth in involuntary part-time work, combined with
evidence of its *I.L.J. 279 prevalence among those who are younger or older, reveals the diversity of
those engaging in part-time work (and their reasons for so doing). While the paradigm of women
combining working with caring remains dominant, an approach based exclusively on gender equality
law marginalises other types of part-time workers.

The cautious experiment with the right to request flexible working represents an alternative strategy,
with at least the potential to span a wider group of those involved in part-time working. Its current
formulation does not, though, satisfy the requirements of the framework agreement, which is aimed at
all workers, not only those with caring responsibilities. In this respect, the government's plan to extend
the right to request flexible working to all employees is helpful insofar as it moves outside the
‘family-friendly’ framework and acknowledges flexibility as relevant to all workers. Promising though
this may be, it does not, by itself, provide a thorough and substantive response to clause 5. The right
to request flexible working is a demand-side initiative; it places the onus on employees to challenge
normal working arrangements. In its current form, the right is only conferred on those who are
employees with 26 weeks of continuous service,103 thereby excluding job seekers or those in more
precarious contractual arrangements (workers). Those in the weakest bargaining position vis-à-vis the
employer are the least protected by the law.104 Unlike clause 5, the existing legislation does not
address ‘supply-side’ initiatives; it does not require the state, social partners or individual employers
to take any action to remove obstacles to part-time working. A real engagement with improving the
quality of part-time work appears to demand two steps at this point in time. First, there is a need to
revise the Part-Time Workers Regulations in order to ensure that the rights contained therein can be
enforced by all part-time workers; this requires a relaxation of the comparator requirement. Moreover,
there is a case for combining the equal treatment right with specific rights, such as protection from
dismissal due to refusing to transfer from part-time to full-time work. The second step needed is to
develop stronger standards on facilitating part-time work within the labour market, including at the
point of recruitment. Fortunately, a legal framework for promoting this type of change already exists;
the government could finally exercise the unused power in section 20 of the Employment Relations
Act 1999 to issue a code of practice on part-time work.
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